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Based on the State of Florida’s (“the State”) motion for rehearing/rehearing
en banc, we grant rehearing en banc, withdraw this Court’s opinion issued on May
28, 2014, and issue the following en banc opinion affirming John J. Connolly, Jr.’s
(“the defendant”) conviction for second degree murder with a firearm in its stead.

As the State correctly noted in its opening statement at the en banc oral
argument before this Court, and which is supported by the record:

John Connolly [was] not an innocent FBI Agent sitting at his desk a

thousand miles away from the murder. John Connolly [was] the

primary mover who started the murder in action. It was his phone call

to Whitey Bulger telling him that the FBI [was] going to question—

[was] looking for John Callahan—going to squeeze him—if they

squeeze him he will talk, if he talks we will all go to jail. You gotta get

Johnny Martorano and have him take care of him. That was the initial

act which caused the death of the victim. . . . Defendant’s act as an

aider and abettor, an accessory before the fact, became a crime once the
crime was committed here in Florida.

The defendant and his co-defendants were charged with first degree
premeditated murder (Count 1) and conspiracy to commit first degree murder (Count
I1). The defendant and co-defendants were tried separately, and the jury convicted
the defendant of second degree murder with a firearm as a lesser included offense of
first degree murder. The second degree murder conviction was reclassified from a
first degree felony to a life felony pursuant to section 775.087(1), Florida Statutes
(1981), based on the jury’s specific finding that the defendant was armed with a
firearm during the acts giving rise to his liability for second degree murder.

The defendant does not dispute the sufficiency of the evidence relied on by
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the jury in finding him guilty of second degree murder, nor does he dispute that he
carried a firearm on his person during the acts he committed as a principal to the
murder. The evidence as to both his participation in the murder and his possession
of a firearm during his participation is overwhelming. Rather, the defendant disputes
the legality of the reclassification of the second degree murder from a first degree
felony to a life felony even though the reclassification was based on his actual
possession of a firearm. The reclassification issue is dispositive, as it is undisputed
that the indictment was filed in 2005 and the homicide was committed in 1982.
Thus, without the reclassification from a first degree felony to a life felony, the
defendant’s conviction must be vacated due to the expiration of the four-year statute
of limitations for first degree felonies pursuant to the law that was in effect in 1982.1
§ 775.15(2)(a), Fla. Stat. (1981).

The defendant contends that the firearm reclassification was error because:
(1) there was a defect in the charging document; (2) the jury verdict was insufficient
to subject him to reclassification; (3) reclassification cannot be based on a co-
defendant’s use of a firearm during the commission of the offense; and (4) there was
no evidence that the defendant carried a firearm during the commission of the

murder.

! Presently, a prosecution for “a felony that resulted in a death may be commenced
atany time.” § 775.15(1), Fla. Stat. (2014).
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As will be detailed herein: (1) the defendant failed to raise an objection to
any defect in the charging document and therefore waived his objection to the
indictment, and no fundamental error has been demonstrated; (2) his argument
regarding the verdict form was also not raised and therefore waived, and it is
completely without merit; (3) reclassification of the second degree murder was based
on the defendant’s personal possession of a firearm during the commission of the
homicide, not on the vicarious possession of a firearm by a co-defendant; and (4)
there was abundant evidence that the defendant personally carried a firearm during
the commission of the homicide.

SUMMARY OF THE CASE

The 2005 indictment charged the defendant and his co-defendants in Count |
as follows:
Count |

[T]hat on or between the 31st day of July, 1982, and the 2nd day
of August, 1982, within the Counties of Miami-Dade and Broward,
State of Florida, JAMES J. BULGER, STEPHEN J. FLEMMI, JOHN
V. MARTORANO and JOHN J. CONNOLLY, JR., did unlawfully and
feloniously kill a human being, to wit: JOHN B. CALLAHAN, from a
premeditated design to effect the death of the person killed or any
human being, by shooting the said JOHN B. CALLAHAN with a
firearm, in violation of s. 782.04(1), s. 775.087 and s. 777.011, Florida
Statutes, to the evil example of all others in like cases offending and
against the peace and dignity of the State of Florida.

To understand the murder of John B. Callahan (“Callahan”) and the

defendant’s involvement in Callahan’s murder, a summary of the evidence



established at trial is necessary. The evidence at trial revealed that Callahan’s
murder was the last of several murders committed by and/or for the benefit of James
“Whitey” Bulger, Stephen Flemmi, John Martorano, and the Winter Hill Gang, an
organized crime organization working out of Boston, Massachusetts. The chain of
events that led to Callahan’s murder began in 1973.

In 1973, the defendant, an agent working for the Federal Bureau of
Investigation (“FBI”), was transferred to the Boston office of the FBI where he was
assigned to the organized crime division. In 1975, the defendant recruited Bulger
and Flemmi to work as FBI informants, and over time, the defendant became
corrupted by his relationship with Bulger, Flemmi, and the Winter Hill Gang.
Although he provided some of the information he obtained from Bulger and Flemmi
to the FBI, the defendant also submitted false and misleading information and
reports to the FBI to protect Bulger and Flemmi, and he provided Bulger and Flemmi
with confidential FBI and law enforcement information, which enabled Bulger and
Flemmi to avoid arrest and prosecution by federal, state, and local law enforcement.

Flemmi testified that the defendant was considered a member of their criminal
organization and that he was essentially on their payroll. In exchange for the
defendant’s services (providing misleading and false information to the FBI and
giving Bulger and Flemmi confidential law enforcement information), the defendant

was paid large sums of money. Bulger and Flemmi also used the defendant as a



conduit for the delivery of cash and gifts from Bulger and Flemmi to other FBI
agents. Thus, the defendant was working both sides and profiting from each. He
benefited professionally by providing organized crime information to the FBI, and
he benefited personally and financially by assisting Bulger and Flemmi.

The jury learned about some of the confidential information the defendant
provided to Bulger and Flemmi. For example, in 1976, the defendant warned Bulger
and Flemmi that Richard Castucci, another FBI confidential informant, had given
the FBI the location of two Winter Hill Gang members who were federal fugitives.
Based on the information provided to them by the defendant, Bulger and Flemmi
warned the two fugitives, and they, along with Martorano, murdered Castucci for his
disclosures to the FBI. In 1978, the defendant also warned Bulger and Flemmi that
they were about to be indicted in a federal racketeering case, but the defendant told
them that if they agreed not to kill Anthony “Tony” Ciulla, who was cooperating
with the government as a witness against members of their criminal organization,
Bulger and Flemmi would not be indicted. Additionally, the defendant warned
Bulger and Flemmi that Martorano was going to be indicted. As a result, Martorano
went into hiding in Miami.

In 1978, Callahan, the victim in the instant case, was the owner and president
of World Jai Alai. When Callahan learned that the authorities in Connecticut had

discovered his ties to the Winter Hill Gang and other organized crime figures in



Boston, he sold World Jai Alai to Roger Wheeler (“Wheeler”). Four years later,
when Callahan decided that he wanted to repurchase World Jai Alai from Wheeler,
but Wheeler refused to sell, Callahan solicited Bulger, Flemmi, and Martorano to
murder Wheeler. On May 27, 1981, Martorano shot and killed Wheeler at a country
club in Tulsa, Oklahoma.

During its investigation of the Wheeler murder, the FBI began searching for
members of the Winter Hill Gang to cooperate with the FBI. Brian Halloran
(“Halloran), a member of the Winter Hill Gang who had been indicted for an
unrelated murder in Boston, agreed to cooperate with the FBI in the Wheeler murder
investigation in order to obtain leniency in his pending case.

When the defendant learned from his supervisor, Special Agent John Morris,
that Halloran was cooperating with the FBI and that Halloran had implicated Bulger
and Flemmi in the Wheeler murder, the defendant warned Bulger and Flemmi. After
this initial warning, the defendant contacted Bulger and Flemmi again to warn them
that the FBI had outfitted Halloran with a body wire and had directed Halloran to
meet with Callahan. After being alerted by the defendant, Bulger and Flemmi
warned Callahan that Halloran intended to inform on him, and Bulger, with the help
of other Winter Hill Gang members, murdered Halloran.

Because the Halloran murder was committed on a public street in Boston, the

investigation intensified. In an effort to deflect suspicion away from Bulger,



Flemmi, and the Winter Hill Gang, the defendant prepared and submitted a series of
false reports suggesting that other organized crime factions in Boston were
responsible for Halloran’s murder. Despite the defendant’s efforts, the FBI
continued to believe that Bulger and Flemmi were involved in the Wheeler and
Halloran murders, and its investigation focused on locating Callahan to obtain his
cooperation. When the defendant learned that the FBI was looking for Callahan, the
defendant contacted Bulger and Flemmi and told them that Callahan would likely
cooperate and implicate Bulger, Flemmi, and Martorano in the Wheeler murder, and
the defendant suggested that they contact their hit man, Martorano, to “handle it” so
none of them would be caught.

Thereafter, Bulger and Flemmi met with Martorano, informed him what the
defendant had told them, and Martorano agreed to kill Callahan before the FBI could
locate him, specifically agreeing to kill Callahan in Florida because of the “heat on
them” in Boston. After meeting with Martorano, Bulger and Flemmi met with the
defendant and told the defendant that Martorano and his associate, Joe MacDonald,
were going to “take care of” Callahan. Flemmi testified that the defendant clearly
knew that “tak[ing] care of” Callahan meant they were going to have Callahan killed
based on the information the defendant had given them—that the FBI would find
Callahan, who would likely cooperate with the FBI and implicate Bulger, Flemmi,

and Martorano in Wheeler’s murder. On July 31, 1982, Martorano met Callahan at



the Fort Lauderdale Airport, shot Callahan in the back of the head, put Callahan in
the trunk of a car, and left the car and body at the Miami International Airport.

In anticipation of Callahan’s murder, the defendant filed false reports with the
FBI in an effort to mislead the FBI and to protect Bulger and Flemmi. In these
reports, the defendant provided alibis for Flemmi and Bulger for both the Halloran
murder and the planned Callahan murder, and the defendant also falsely reported
that Callahan had a falling-out with a group of Cuban drug dealers in Miami in order
to deflect the FBI’s attention away from Flemmi, Bulger, and Martorano.

After Callahan was murdered, the FBI and other law enforcement agencies
redoubled their efforts into the investigation, and the defendant continued to
manipulate the system to protect Bulger, Flemmi, and himself. However, in 1990,
after the defendant had retired from the FBI, Bulger and Flemmi became the subjects
of a federal grand jury investigation. The defendant, who had maintained his
relationship with other FBI agents, kept Bulger and Flemmi informed as to the
progress being made in the FBI’s investigation of Bulger and Flemmi, and, when the
defendant learned Bulger and Flemmi were about to be indicted by the federal grand
jury and arrested, he warned them. Bulger went into hiding, while Flemmi, who did
not react quickly enough, was arrested.

After Flemmi was arrested, the defendant wrote a letter to the presiding

federal judge in an effort to have Flemmi’s case dismissed. Many of the statements



he made in this letter were false. The defendant also provided sensitive FBI
information and documents to Flemmi’s defense attorney, and he counseled Flemmi
to falsely testify that the defendant’s supervisor, Special Agent Morris, warned
Bulger about the federal indictment rather than the defendant.? Ultimately, however,
Flemmi and others agreed to cooperate with the FBI and other law enforcement
agencies, and an amended indictment was filed in 1995 charging the defendant,
along with the previously-charged co-defendants (Bulger, Flemmi, and Martorano),
with Callahan’s murder. The defendant was tried, and on November 6, 2008, the
jury found the defendant guilty of the reclassified lesser included offense of second
degree murder with a firearm.

ISSUES RAISED ON APPEAL

I. The indictment

The defendant argues that the indictment failed to provide him with sufficient
notice that if he was convicted of a lesser included offense of first degree murder,
the lesser included offense could be reclassified based on the defendant’s personal
possession of a firearm during the commission of the murder. However, because the

defendant did not raise a challenge or an objection to the indictment or otherwise

2 Morris and other FBI agents received money and gifts from Bulger and Flemmi
while the defendant was still employed by the FBI. The defendant served as an
intermediary to deliver the money and gifts to these agents. Morris, who testified at
the defendant’s trial, admitted that the defendant delivered money and gifts to him
from Bulger and Flemmi.
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challenge the reclassification before submitting the reclassification issue to the jury,
the defendant has waived the right to contest that issue unless he can demonstrate
fundamental error. Specifically, the defendant did not claim that the second degree
murder could not be reclassified due to a defect in the indictment or based on the
evidence presented until one month after the jury’s verdict, and even then, he did not
claim surprise or the lack of due process. Thus, he has failed to preserve any
objection to the reclassification of his second degree murder conviction based on a
defect in the indictment, and therefore, he must establish fundamental error on this
claim to obtain a reversal.

The defendant cannot demonstrate fundamental error because possession of a
firearm is not a necessary element of second degree murder; the indictment charges
that the second degree murder was committed with a firearm; the indictment
references section 775.087, the firearm reclassification/enhancement statute, in both
the heading and in the body of the indictment; the State specifically informed the
defendant that it intended to prove that he personally carried a firearm during the
commission of the murder; the defendant has never claimed surprise or that he was
prejudiced in the preparation or presentation of his defense by the reclassification of
the homicide offense under section 775.087; and the reclassified second degree
murder was not greater in degree or penalty than the charged first degree

premeditated murder.
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A. The defendant failed to preserve the alleged defect in the indictment
and therefore waived that issue.

To preserve error for appellate review, a contemporaneous, specific objection

must be made during trial. Jackson v. State, 983 So. 2d 562, 568 (Fla. 2008); Gore
v. State, 964 So. 2d 1257, 1265 (Fla. 2007). The Florida Supreme Court has
explained that “[t]his requirement is ‘based on practical necessity and basic fairness

in the operation of a judicial system.”” Insko v. State, 969 So. 2d 992, 1001 (Fla.

2007) (quoting Castor v. State, 365 So. 2d 701, 703 (Fla. 1978)).

At no time prior to the jury’s verdict did the defendant raise a challenge or an
objection to the reclassification of the murder charged in Count | based on the
sufficiency of the indictment. He did not claim the indictment was imprecise,
imperfect, or defective. At the charge conference, when the State sought
reclassification of the homicide based on the defendant’s personal possession of a
firearm during the acts the defendant committed as a co-perpetrator (principal in the
first degree) to the homicide, the defendant did not claim surprise, lack of due
process, or that the second degree murder could not be reclassified due to a defect in
the indictment. In fact, the first time the defendant challenged the sufficiency of the
indictment to permit reclassification of the homicide was one month after the jury’s
verdict in his untimely filed motion for arrest of judgment, and even to this day, he
has not claimed surprise or prejudice in the preparation of his defense. At the charge

conference, the defendant generally objected to the jury being instructed on all of
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the lesser included offenses of first degree premeditated murder because they were
time-barred, but the defendant conceded that second degree murder with a firearm
was not time-barred because it was a life felony, and he did not claim or argue that
the second degree murder could not be reclassified based on a defect in the
indictment.

The case law is clear: The failure to object to a technical deficiency in the
charging document constitutes a waiver, and the time to raise a challenge to the
charging document is prior to the jury’s verdict so the deficiency can be cured, not

after the verdict is rendered. State v. Burnette, 881 So. 2d 693, 693-94 (Fla. 1st DCA

2004). Additionally, the specific argument or legal ground raised on appeal must

have been raised and argued below. Bertolotti v. Dugger, 514 So. 2d 1095, 1096

(Fla. 1987) (“[T]o preserve an issue for appellate review, the specific legal argument
or ground upon which it is based must be presented to the trial court.”); see

also Tolbert v. State, 679 So. 2d 816, 818 (Fla. 4th DCA 1996) (en banc) (finding

that, although a necessary element of the lesser included offense was not alleged in
the information, the defendant’s objections were not specific enough to preserve the

issue for appellate review); Wilson v. State, 383 So. 2d 670, 671 (Fla. 5th DCA

1980) (finding that the defendant cannot claim error on appeal where he did not
assert the State’s failure to allege the necessary elements of a permissive lesser

included offense as a ground for his objection).
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A general objection to all lesser included offenses, the same objection made
by the defendant in the instant case, has been found by Florida courts to be
insufficient to apprise the trial court of the specific reason for the defendant’s
objection. For example, in Tolbert, 679 So. 2d at 818, the Fourth District Court of
Appeal, sitting en banc, declined to address the defendant’s claim on appeal that the
charging document did not sufficiently allege the elements of the lesser included
offense for which the defendant was convicted because the defendant failed to raise
this specific ground before the trial court. Specifically, the Fourth District stated:

We agree with the state that this issue was not preserved for appeal

because appellant’s general objections to instructions on any lesser

included offenses did not apprise the trial court of the ground now relied

upon by the appellant, i.e., that an element of aggravated battery was

not alleged in the information. It is well settled that in order to preserve

an issue for appellate review, the specific legal ground or argument
relied upon for appeal must have been presented to the trial court.

Similarly, in Courson v. State, 414 So. 2d 207, 209 (Fla. 3d DCA 1982), this

Court found that Courson’s objection to all lesser included offenses was not
sufficient to put the trial court on notice of his specific objection. This Court held
that “a defendant must state distinctly the matter to which he objects and the grounds
of his objection” to preserve his objection for appellate review. 1d.

In the instant case, the defendant generally objected to all lesser included

offenses. The only specific objection he made to the lesser included offenses of first
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degree murder was that they were time-barred. The defendant therefore failed to
preserve the specific ground upon which his appeal is now based—that second
degree murder could not be reclassified to the non-time-barred offense of second
degree murder with a firearm based on a deficiency in the charging document. Thus,
any defect or deficiency as to Count | in the indictment was waived, unless the
defendant can demonstrate fundamental error.

B. The alleged defect in the charging document does not constitute
fundamental error.

Because the defendant did not object to the reclassification of second degree
murder under section 775.087(1) based on a deficiency in the indictment, he must
demonstrate that fundamental error occurred. See Jackson, 983 So. 2d at 568
(“Errors that have not been preserved by contemporaneous objection can be
considered on direct appeal only if the error is fundamental.” (citing Goodwin V.

State, 751 So. 2d 537, 544 (Fla. 1999))); see also § 924.051(3), Fla. Stat. (2008)

(“An appeal may not be taken from a judgment or order of a trial court unless a
prejudicial error is alleged and is properly preserved or, if not properly preserved,
would constitute fundamental error.”).

A review of the indictment, the case law, and the record demonstrates that
Count I was not fundamentally defective because: (1) the indictment did not omit
an essential element of the charged offense; (2) the indictment referenced section

775.087 in the heading and the body of the charges; (3) the defendant had notice that
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the State would be seeking a reclassification of his conviction under section 775.087
based on the defendant’s personal possession of a firearm during the commission of
the homicide; (4) at no time during the years of postconviction litigation has the
defendant claimed surprise or prejudice in the preparation or presentation of his
defense; and (5) the reclassified second degree murder was not greater in degree or
penalty than the charged first degree murder.
(1) Count I of the indictment did not omit an essential element of the crime.
Under Florida law, technical defects in a charging document are treated
differently than the failure to allege an essential element of the crime. An indictment
that wholly omits an essential element of a crime is a fundamental defect that may
be raised at any time because the indictment fails to charge a crime when an essential

element is omitted. State v. Gray, 435 So. 2d 816, 818 (Fla. 1983). Use or

possession of a firearm, however, is not an essential element of second degree
murder,? but rather, it may serve to allow for a reclassification of the second degree
murder from a first degree felony to a life felony or as an enhancement of the
sentence imposed. See § 775.087.

Because the defect was not the omission of an essential element of the crime,

% The elements of second degree murder are: (1) the victim is dead; (2) the death
was caused by the criminal act of the defendant; and (3) there was an unlawful killing
of the victim “by any act imminently dangerous to another and evincing a depraved
mind regardless of human life . ...” §782.04(2), Fla. Stat. (1981).
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the defect is fundamental only if the defendant demonstrates that he was denied due
process. In other words, because the defendant did not specifically and timely object
to reclassification based on a defect in the indictment, and the defect was not the
omission of an essential element, he has waived the defect unless he can demonstrate
that he had no notice that a conviction for second degree murder could subject him
to a reclassification under section 775.087(1) if the jury found he carried a firearm

during the commission of the felony. See Delgado v. State, 43 So. 3d 132, 133 (Fla.

3d DCA 2010) (“An information is fundamentally defective only where it totally
omits an essential element of the crime or is so vague, indistinct or indefinite that

the defendant is misled or exposed to double jeopardy.”); State v. Wimberly, 459

So. 2d 456, 458-59 (Fla. 5th DCA 1984) (“There is a difference between an
information that completely fails to charge a crime and one where the charging
allegations are incomplete or imprecise. The former is fundamentally defective.
However, where the information is merely imperfect or imprecise, the failure to
timely file a motion to dismiss under Rule 3.190(c) waives the defect and it cannot
be raised for the first time on appeal. . . . If the information recites the appropriate
statute alleged to be violated, and if the statute clearly includes the omitted words, it
cannot be said that the imperfection of the information prejudiced the defendant in

his defenses.” (citations omitted) (quoting Jones v. State 415 So. 2d 852, 853 (Fla.

5th DCA 1982))); Brewer v. State, 413 So. 2d 1217, 1221 (Fla. 5th DCA 1982) (en
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banc) (finding no fundamental error where the deficiency of the charging document

was not a total omission of an essential element of the crime); Kane v. State, 392 So.

2d 1012, 1013 (Fla. 5th DCA 1981) (same); State v. Cadieu, 353 So. 2d 150, 151

(Fla. 1st DCA 1977) (“The law does not favor a strategy of withholding attack on
the information until the defendant is in jeopardy, then moving to bar the prosecution
entirely.”).

In the instant case, it is undisputed that the indictment properly charged all of
the elements of second degree murder, and, as will be discussed in the following
sections, the indictment did not mislead the defendant because he had notice that a
conviction as to Count I could subject him to a reclassification of the offense based
on his personal possession of a firearm during the commission of the offense.

(2) There was no fundamental error because the indictment referenced
section 775.087 in the heading and the body of the charge.

In Mesa v. State, this Court, relying on binding Florida Supreme Court

precedent, noted that even where the charging document fails to include an essential
element of a crime, the defendant’s failure to file a pretrial motion to dismiss the
indictment or information constitutes a waiver if the charging document references
the specific criminal code the defendant is charged with violating. 632 So. 2d 1094,

1097-98 (Fla. 3d DCA 1994) (citing DuBoise v. State, 520 So. 2d 260, 265 (Fla.

1988)). Applying this standard, this Court held that where the information charging

Mesa with attempted second degree murder failed to allege that Mesa possessed a
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firearm during the commission of the felony, the information was not
fundamentally defective because it referenced section 775.087 as one of the
statutes the defendant had allegedly violated; the jury found the defendant guilty
of possessing a firearm during the commission of the offense; and there was

competent evidence to support the jury’s finding. Id. at 1097-98; see also Baker v.

State, 4 So. 3d 758, 760-61 (Fla. 1st DCA 2009) (holding that the defendant must
establish fundamental error because he did not raise an objection to a defect in the
information prior to trial and noting that, even where the charging document omits
an essential element of the crime, the charging document may still withstand
challenge if it references the specific section of the code that details the elements of
the offense).

In the instant case, section 775.087 was referenced in both the heading and
the body of Count | of the indictment; the jury found the defendant guilty of carrying
a firearm during the commission of the homicide; and there was competent evidence
to support the jury’s finding. Thus, no fundamental error has been demonstrated.

(3) There was no fundamental error because the defendant has not claimed or
demonstrated prejudice.

“*The test for granting relief based upon a defect in the charging document is

actual prejudice.”” Delgado, 43 So. 3d at 133 (quoting Gray, 435 So. 2d at 818). In
the instant case, no actual prejudice has been alleged or shown. The defendant has

never claimed surprise or prejudice in the preparation or presentation of his defense.
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He did not claim surprise, lack of notice, or prejudice at the charge conference when
the State requested that the jury be instructed on the firearm reclassification of
second degree murder, and he has not asserted that he was surprised or prejudiced
in his post-trial motions, appellate briefs, or arguments before this Court.

The record sheds light on why no such claim has been made by the defendant.
First, on February 15, 2006, two and a half years prior to trial, the defendant filed
and litigated a motion to dismiss Count Il, the conspiracy charge, on the basis that
the statute of limitations had run on that count prior to the filing of the indictment.
In his motion, the defendant argued that conspiracy to commit murder was subject
to a four-year statute of limitations, and even if this limitations period could be
extended for the homicide if the defendant committed the homicide with a
firearm, the State would also be required to prove that the defendant was
armed with a firearm at the time he conspired with others to commit the
homicide in order to permit reclassification of the conspiracy. This argument
clearly shows that the defendant recognized the potential for reclassification upon a
conviction of the homicide.

In its response to the defendant’s motion to dismiss the conspiracy count, the
State readily acknowledged that the jury must find that the defendant actually carried
a firearm during the charged offense in order for the defendant to be subject to

reclassification under section 775.087(1) and that, although one of the co-defendants
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actually shot the victim, the defendant could also be eligible for reclassification
based on his own personal possession of a firearm during his actions giving rise to
liability for the offense. The State explained that section 775.087(1) provides for
the reclassification of a first degree felony to a life felony if the defendant “carried”
“any” (emphasis in the original) weapon during the commission of the felony. The
State not only bolded and underlined “carried” and “any,” the State also specifically
told the defendant in its response that it intended to prove at trial that the defendant
carried a firearm within the meaning of section 775.087(1) during the relevant time
periods alleged in the indictment.

Additionally, the trial court’s order denying the defendant’s motion to dismiss
Count 11 put the defendant on notice that a conviction in Count | could also result in
a reclassification of that offense. The trial court’s order specifically found that a first
degree felony could be reclassified to a life felony under section 775.087(1), and
there is no statute of limitations for a life felony. The trial court’s order also put the
defendant on notice that the State intended to seek a reclassification of the conspiracy
to commit first degree murder charge because (1) conspiracy was designated as a
life felony in the caption of the indictment; (2) section 775.087 was referenced in
the heading of the indictment and in the body of each count of the indictment; and
(3) the State alleged in the body of the conspiracy count that the conspiracy was

committed with a firearm. Although the defendant’s motion and the State’s response
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were directed to the conspiracy charge, these pleadings and the trial court’s order
put the defendant on notice that Count | could also be reclassified because the
indictment also referenced section 775.087 in the heading and in the body of the
murder charge in Count I, and it also alleged that the homicide was committed with
a firearm.

Additionally, because first degree murder cannot be further enhanced or
reclassified, the only purpose in referencing section 775.087 in the heading and in
the body of Count | was to put the defendant on notice that a conviction for a lesser
included offense in that count could subject him to an enhancement and/or a
reclassification of the lesser offense. Second degree murder is a necessary lesser

included offense of first degree premeditated murder, see State v. Montgomery, 39

So. 3d 252, 259 n.4 (Fla. 2010) (citing Fla. Std. Jury Instr. (Crim.) 7.2), and second
degree murder with a firearm is not barred by the statute of limitations because it is
a life felony. 8 775.15(1), Fla. Stat. (1981).

It is well-established Florida law that a lesser included offense of the crime
alleged in the charging document can be reclassified under section

775.087(1). See Miller v. State, 460 So. 2d 373, 374 (Fla. 1984). The defendant

was therefore put on notice that section 775.087(1) could be used to reclassify
second degree murder to a life felony if the State proved and the jury found that the

defendant carried, displayed, used, threatened, or attempted to use a firearm during
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the commission of the homicide. Because second degree murder is a necessary
lesser included offense of first degree premeditated murder, and second degree
murder with a firearm was not barred by the statute of limitations, the defendant was
on notice that the jury would be charged with considering second degree murder as
a lesser included offense. Thus, the indictment was not fundamentally defective.
(4) There was no fundamental error because the reclassified second degree
murder was not greater in degree or penalty than the charged first degree
murder.
In Ray v. State, the Florida Supreme Court cautioned the appellate courts to

exercise their discretion concerning fundamental error ““very guardedly,”” 403 So.

2d 956, 960 (Fla. 1981) (quoting Sanford v. Rubin, 237 So. 2d 134, 137 (Fla. 1970)),

and “only in the rare cases where jurisdictional error appears or where the interests
of justice present a compelling demand for its application,” id. The Court also noted
that “[t]he failure to object is a strong indication that, at the time and under the
circumstances, the defendant did not regard the alleged fundamental error as harmful
or prejudicial.” 1d. Further, the Ray Court stated: ““It is well-established law that
where the trial judge has extended counsel an opportunity to cure any error, and
counsel fails to take advantage of the opportunity, such error, if any, was invited and

will not warrant reversal.”” 1d. (quoting Sullivan v. State, 303 So. 2d 632, 635 (Fla.

1974)). Additionally, where defense counsel fails to object to an improper

instruction or where he takes affirmative action, such as requesting the improper
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instruction, he waives any defects. 1d. at 961.

Applying these principles in Ray, the Florida Supreme Court held that it was
not fundamental error to convict the defendant of an erroneous lesser included
offense when the defendant failed to object if: (1) the offense is lesser in degree and
penalty than the main offense, or (2) defense counsel requested or relied on the
charge or took other affirmative action. Id. “Failure to timely object precludes
relief from such a conviction.” Id. (emphasis added).

Relying on Ray, this Court concluded in Mitchell v. State, 689 So. 2d 1118,

1120 (Fla. 3d DCA 1997), that no fundamental error had occurred in the
reclassification of Mitchell’s manslaughter conviction from a second degree felony
to a first degree felony under section 775.087(1), the weapon reclassification statute,
where Mitchell did not object to the jury instructions or verdict form, the jury found
the offense was committed with a firearm, and Mitchell was not convicted of an

offense greater in degree or penalty than the charged offense. See also Diaz-

Gonzalez v. State, 932 So. 2d 528, 529-30 (Fla. 3d DCA 2006) (citing Ray and

declining to address on appeal the alleged defect in the charging document where
the defendant failed to raise the issue at trial).

In the instant case, although the defendant had ample time to object to the
indictment and to the reclassification of the lesser included offense of second degree

murder under section 775.087(1) before trial and at the charge conference before the
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jury was instructed, he failed to do so.* Although defense counsel objected to the
trial court instructing the jury on any lesser included offenses because they were
barred by the statute of limitations, he conceded that second degree murder with a
firearm was not similarly barred, and he never argued that the State could not seek
reclassification of the second degree murder under section 775.087(1) because the
firearm reclassification was not properly charged in the indictment. Instead, defense
counsel affirmatively requested the trial court to include the firearm
reclassification as a necessary element of second degree murder when charging

the jury because second degree murder with a firearm was the only lesser included

4 While the defendant objected at the charge conference to the trial court instructing
the jury on conspiracy with a firearm (Count 1), he specifically limited his objection
regarding reclassification under section 775.087(1) to the conspiracy count:

Defense Counsel: | object to the instruction with a firearm because it
Is not charged in the indictment. This goes back to an argument that
was made a while ago with regard to our motion to dismiss because the
statute of limitations has run. If we look at Count 2.

The State: Count 1 or 2?

Defense Counsel: If we look at Count 2, what is charged is a
conspiracy to commit the crime of first degree murder with a firearm.
What should be charged is armed conspiracy to commit first degree
murder with a firearm and the way it is charged it is not the substantive
charge of conspiracy is not charged with a firearm [sic]. Therefore, I
object to this instruction and renew my motion to dismiss Count 2
because the statute of limitations has run.

The defendant’s only objection to Count I, the homicide count, was his
objection to second degree murder as a lesser induced offense because second degree
murder was time barred.
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offense of first degree murder that was not time barred. The State agreed, and the
jury was instructed as the defendant requested. Thus, the jury was instructed that
the lesser included offense of first degree premeditated murder was second degree
murder with a firearm, and the jury instruction included four elements: the three
statutory elements for second degree murder and the possession of a firearm, all of
which the State was required to prove beyond a reasonable doubt.

The defendant did not demonstrate fundamental error because he did not
object to the reclassification of the second degree murder under section 775.087(1);
he took affirmative action by requesting that the reclassification be made an element
of second degree murder; there was abundant evidence that the defendant carried a
firearm during the commission of the murder; and second degree murder with a
firearm is an offense lesser in degree and penalty than fir