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JORGENSON, Judge.
Angel a Bosdorf, personal representative of the decedent's
estate, appeals froman order of final sunmary judgnment entered on

the ground of res judicata in a wongful death action. For the



foll owi ng reasons, we reverse.

The facts underlying this case are rel atively strai ghtforward.
I n May, 1996, in the waters off Cozunel, Mexi co, Frank Bosdorf was
killed after being struck by a boat when he surfaced froma scuba
di ve. Bosdorf, a citizen and resident of Germany, had been
vacationing in Mexico. The vessel that struck him the MY
Mramar, i s owned by J&L Enterprises, a North Carolina corporation.
The president of J&, Lamar Beach, is aresident of North Caroli na.
The vessel was captai ned by Harry Si nnanon, a resident of Florida.
Judy Si nnanon, the captain's wife and al so a resi dent of Florida,
served as first mate. Safe Divers is a Florida business wholly
owned by Harry Sinnanon.?

The litigation that arose fromthis accident is conplex; the
decedent's estate filed four separate actions in four different
courts.

THE FOUR LAWSUI TS

. On May 22, 1998, in the United States District Court for
the Mddle District of North Carolinaplaintiffsfiledtheir first
suit agai nst the owners and operators of the Mramar pursuant to
t he Death on t he Hi gh Seas Act, 46 U.S.C. App. 88 761- 768 ( DOHSA) ;
t he conpl ai nt al | eged negli gence of each def endant i ndi vi dual |y and
alsovicarious liability. Plaintiffs also sued the vessel inrem

1. OnJdune 24, 1998, in Mam -Dade Circuit Court, plaintiffs

! Edward Bussey, a Florida resident, was voluntarily
di sm ssed by plaintiffs in this action in February, 2000.
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sued the owners and operators of the boats on the sanme clains
brought in casel. This appeal stens froman order entered i n Case
1.

11, InApril, 1999, inthe United States District Court for
the Southern District of Florida, plaintiffs sued the sane
def endants on the same causes of action as in cases | and I

V. On May 21, 1999, inthe United States District Court for
the Eastern District of North Carolina, the decedent's estate
brought a second in rem action agai nst the vessel Mramar.

PROCEEDI NGS I N THE FOUR LAWSUI TS

Case |V was dism ssed for failure to effect an in remarrest
of the vessel. 1In Case Ill, the District Court for the Southern
District of Florida dism ssedthe North Carolina defendants; stayed
t he suit agai nst the Fl ori da def endants pursuant to the doctri ne of
abstention; and "retaine[ed] jurisdiction over the matter pending

resol ution of the state action.". See Bosdorf v. Beach, 79 F. Supp.

2d 1337, 1347 (S.D. Fla. 1999).

The di sposition of Casel, thefirst suit filed, is central to
t he i ssues nowon appeal inthe state proceedi ng. The federal court
inthe Mddle District of North Carolina dism ssed the case early
in the proceedings as to the Florida defendants (Harry and Judy
Si nnanon, Edward Bussey, and Safe Divers, Inc.) ruling that there
was no personal jurisdiction. Trial was set for July 2000. On

March 14, 2000, plaintiffs noved pursuant to Federal Rul e of Civil



Procedure 41(a)(2)?2to voluntarily dism ss with prejudice the clains
remai ni ng against the North Carolina defendants. Over the

def endants' objectionthe court ordered di sm ssal, with prejudice,

of all «clainms against Lamar Beach and J & L Enterprises.
In Casell, the Mam -Dade Circuit Court rul ed that because t he
plaintiffs filed a voluntary dism ssal in Case |, the doctrine of

res judicata barred themfrompursuing the same cl ai nms brought in
Fl ori da. In sum the Florida def endants were not subject to suit
in North Carolina federal court for want of personal jurisdiction;
the North Carolina defendants were not subject to suit in Florida
state court for want of personal jurisdiction; the federal action
agai nst the Flori da defendants in the Southern District was stayed
because of the pending Fl orida state court action; andfinally, the
pending Florida state action was term nated on the basis of the
plaintiffs' voluntary di sm ssal of the North Carolina defendants in
the Mddle District of North Carolina.?

DI SPOSI TI ON OF THI S APPEAL

The trial court erred in entering summary judgnment for

def endants on the ground of res judicata. The North Carolina

2 "Except as provided in paragraph (1) of this subdivision

of this rule, an action shall not be disnm ssed at the plaintiff's

i nstance save upon order of the court and upon such terns and
conditions as the court deenms proper. . .Unless otherw se
specified in the order, a dism ssal under this paragraph is

w thout prejudice.” Fed. R Civ. P. 41(a)(2).

8 The federal in rem actions against the vessel Mranar,
both di sm ssed, are of no inport for purposes of this appeal.
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federal court's dism ssal of the Florida defendants for |ack of
jurisdictionin Case |l does not preclude further litigation agai nst
t hose defendants in adifferent forumFlorida-on the nerits of the
claim that dismssal only acts as res judicata for the

jurisdictional issueinthe "dism ssing” jurisdiction. See Posner

v. Essex Inc. Co. Ltd., 178 F.3d 1209, 1221 (11th Cir. 1999).

The di sm ssal with prejudi ce of the North Carolina defendants

in Case | has no preclusive effect on the Florida action even if

that di sm ssal was a judgnent on the nmerits. "In short, it is no
| onger true that a 'judgnment on the nerits' is necessarily a
judgnent entitled to claimpreclusive effect . . ." Senmtek Int'l
Inc. v. Lockheed Martin Corp., 121 S. Ct. 1021, 1024 (2000). 1In

Sent ek, Justice Scalia, witing for a unani nous Court, held that
Rul e 41 of the Federal Rules of Civil Procedure does not, and could
not, create a uni formfederal rul e governing the substantive i ssue
of the claimpreclusive effect of a dism ssal, or inpose a mandat e
that all federal dism ssals preclude suit on the sanme claim
el sewhere. 1d. A Rule 41 dism ssal in a federal court, even with
prejudi ce, may bar refiling of the same claimin that court, but is
not necessarily sufficient to bar refiling of the claimin a
different court. [d.

There has been no adjudication on the merits of the DOHSA

claims in any of the venues agai nst any of the defendants.* Based

4 "State and federal courts have concurrent jurisdiction to
hear wrongful death clainms under the Death on the High Seas Act."
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upon t he foregoi ng anal ysis, we holdthat the plaintiffs' voluntary
di sm ssal with prejudice of the North Carolina defendants in federal
court in North Carolina does not, as a matter of | aw, bar plaintiffs
fromlitigatingtheir DOHSA cl ai magai nst the Fl ori da defendants in
M am - Dade Circuit Court.

Reversed and remanded for further proceedi ngs.

Bosdorf v. Beach, 79 F. Supp. 1337, 1345, citing Ofshore
Logistics Inc. v. Tallentire, 477 U S. 207 (1986).
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