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RAM REZ, J.

The State of Florida appeals the inposition of a downward
departure sentence of seven years as a habitual offender, with a

t hree-year mandatory m ni rumterm W affirmthe sentence based on



the trial court’s stated reason for departure, that the police
of fi cers engaged in sentence nani pul ati on.

Appel | ee Charles A. Steadman was arrested on April 24, 2001,
and charged in six separate informations with sale of cocaine,
possessi on of cocai ne, and sal e of cocaine within 1,000 feet of a
school. The charges stemmed fromsi x sal es of m nor quantities of
crack cocai ne ($10 to $20 each) to undercover City of Mam Police
O ficer Benjam n Payen on March 7, 9, 12, 23, and April 6, and 12,
2001. Steadman pled guilty in all six cases in exchange for a
downward departure sentence as a habitual offender, and the
i nposition of a sentence of seven years with a three-year m ni num
mandatory term The State had previously offered Steadman a 15. 4-
year plea. The State-prepared sentencing score sheet for all six
cases indicated a guideline range of 15.4 years to life.

The first undercover sal e took place in the early eveni ng of
March 7, 2001. Officer Payen drove an unmarked police car into a
nei ghbor hood adj acent to Edi son M ddl e School i n M am - Dade County
with the intent of purchasing crack cocai ne. Steadman “fl agged
down” Officer Payen and asked what he wanted. Officer Payen asked
for two “dinmes” worth of crack rock. Steadman instructed the
officer todrive around t he bl ock. When O ficer Payen returnedto
t he sanme | ocation, Steadman handed himtwo crack rocks for $20.
Officer Payen t hereafter advised awaiting policeunit of the sale.
The police did not arrest Steadman at that time, and instead
approached St eadman and ordered himto identify hinself, submt to
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a phot ograph, and provi de ot her personal infornmation. Steadman was
subsequently rel eased.

Bet ween March 9 and April 12, 2001, Steadnman nade five nore
sales to O ficer Payen, all involving $10 or $20 wort h of cocai ne.
Al'l six sal es took pl ace at the same | ocation, within 1000 feet of
Edi son M ddl e School . Police Sergeant Joseph Schillaci, a
supervisor withthe Gty of Mam Police Departnent, testifiedthat
t he under cover drug operation “North Storn’ was an effort to target
i ndi viduals selling drugs within a school zone. He candidly
adm tted that the police departnent purposely deci dedto forego any
arrest of Steadman until the police had first made nultiple
purchases, in order to generate enough quantity of cocaine to
conmmand a | engt hy pri son sentence for Steadnman. The St ate does not
di spute that the only reason Steadman was not arrested after his
first sal e was to mani pul ate St eadman’ s sentence so as to obtain an
enhanced punishment. The State has offered no legitimte |aw
enf orcenent purpose for the police conduct whose only purpose was
to increase the severity of Steadman’s sentence.

The sent enci ng gui delines for Steadman’s first cocai ne sal e
called for a sentence of 6.6 years, with a three-year m ni nrum
mandatory. Wth each decision to defer an arrest and instead
arrange anot her under cover buy, the police increasedthe sentencing
gui del i nes range substantially. |In doing so, the police all owed
nore cocai ne to be sold within 1000 feet of Edi son M ddl e School .
The State now argues that the trial court inposed a downward
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departure sentence based on an invalid reason. W disagree. An
i nportant considerationinour decisionis the fact that the judge
i nposed a sent ence harsher than the gui deli ne sent ence had St eadnan
been arrested after the first sale.

Atrial court nmay depart downward fromthe m ni mum sentence
requi red by the guidelines when circunstances reasonably justify

m tigationof the sentence. See State v. Stanton, 781 So. 2d 1129,

1131 (Fla. 3d DCA 2001); State v. Baksh, 758 So. 2d 1222, 1224

(Fla. 4th DCA 2000). Departures based on reasons not delineatedin
section 921.0026(4), Florida Statutes (1999), which are supported

by the record, are perm ssible. See State v. Laroe, 2002 W

1723758 (Fla. 5th DCA July 26, 2002); Stanton, 781 So. 2d at 1131
(section 921.0026 |ist of mtigating circunstances 1S
nonexclusive). Inthis case, the record anply supports the tri al
court’s reason for departure, that the police were guilty of
sent ence mani pul ati on.

The i ssue of sentence mani pul ation as a reason for departure
is one of first inpression in Florida. Oher federal and state
courts have westledwiththisissuewth mxedresults. |nPeople
v. Smith, 120 Cal. Rptr. 2d 831 (Cal. App. 2d Dist. 2002), a
California district court held that “where the police have
di scretion in the amount of drugs to use in a sting operation and
select an anount for no other reason than to nmaxim ze the
defendant's sentence the police have acted in a nmanner so
fundanmental |y unfair as to deny t he def endant due process of | aw.”
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Id. at 851. Sone courts have required a showing that the police

engaged i n “outrageous conduct.” See e.g., United States v. Lacey

86 F.3d 956, 963 (10th Cir. 1996). The Lacey court suggests that
activities not “in furtherance of legitimte |aw enforcenment
objectives” are, as a matter of |law, “outrageous.” 1d. at 966.
Ot her courts have required a show ng of “extraordi nary conduct” or

“something less.” See e.qg., United States v. Montoya, 62 F. 3d 1,

4-5 (1st Cir. 1995). Sone courts have required only a show ng t hat
the police conduct was “for the sole purpose of ratcheting up a

sentence[.]” United States v. Shephard, 4 F.3d 647, 649 (8th Cir.

1993).

To require a show ng of “outrageous conduct” as athresholdto
est abl i shi ng sent ence mani pul ati on woul d be to rej ect the principle
entirely because such a show ng woul d anpbunt to entrapnent and
woul d constitute a conpl ete defense to the prosecution. However,
t he police conduct inthis casedidnot risetothelevel necessary
for entrapment. Neverthel ess, conduct which is not sufficient to
excuse the defendant’s actions may still warrant a downward
departure sentence. “[T]he trial court can mtigate a sentence
based on conduct that is not sufficient to excuse the crine.”

Hines v. State, 817 So. 2d 964, 965 (Fla. 2d DCA 2002). See also

State v. Rife, 789 So. 2d 288, 296 (Fla. 2001) (downward departure

allowed in statutory rape case because victim was wlling

participant despite fact that consent is not |egal defense to



crinme); State v. Mthis, 541 So. 2d 744, 745 (Fla. 3d DCA

1989) (af firm ng downwar d departure sentence for aggravated battery
because the victi mprovoked t he def endant even t hough provocati on
was insufficient to find the defendant acted in self-defense).
When consi deri ng sentence mani pul ati on as a basi s f or downwar d
departure, the trial <court’s inquiry should focus on |aw
enforcenent intent: was the sting operation continued only to
enhance t he def endant’ s sentence or did |l egiti mate | awenf orcenment
reasons exi st to support the police conduct, such as to determ ne
t he extent of the crimnal enterprise, toestablishthe defendant’s
gui It beyond a reasonabl e doubt, or to uncover any co-conspirators?
If legitimate | aw enforcenment concerns exist, then a downward
departure based on sentence mani pulation is not warranted. The
i ntent standard prevents sentence mani pul ation for the purpose of
enhanci ng punishnent, does not interfere wth undercover
operati ons, and does not excuse a defendant. See Andrew G. Dei ss,

Comment: Makingthe Crine Fit the Puni shnent: Pre-Arrest Sentence

Mani pul ati on by | nvesti gators Under t he Sent enci ng Gui del i nes, U.

Chi. Legal F. 419, 437 (1994).
By enacting sentenci ng gui delines, the legislature sought to
i npose uniformty in sentencing. See Fla. Stat. 8§ 921.001(4)
(2002). That purpose i s underm ned when | awenforcenent is all owed
di scretion to determ ne what a crimnal’s sentence will be. W
t herefore hold that, although a def endant does not have aright to

be arrested in order to be prevented from commtting further
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crimes, atrial court has discretiontoinpose adowward departure
sentence, when | aw enforcenent allows a defendant to continue
crimnal activities for noreason other than to enhance his or her
sentence. We enphasize that our holding is predicated on the fact
t hat t he sentence i nposed di d not go bel owwhat St eadman woul d have
received in the absence of the sentence manipul ati on.

Affirned.



