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ON MOTI ON FOR REHEARI NG - DENI ED
PER CURI AM
Bri an Sheen appeals a final order dism ssing his action for
| ack of prosecution. We withdrawour previously issued opinion and
substitute this one in its place. W affirm
In July 1991, Sheen, Sheen Financial Resources, Inc., and

First Preservation Capital, Inc., f/k/a Sheen I nvest nent Managenent



Group, Inc. (collectively, Plaintiffs), filed suit agai nst The Ti ne
| nc. Magazi ne Conpany (Tinme) and John Sims (Sinms) for defamati on,
based on an article that Sins wote while enployed by Tinme for its
publication, Money magazine. Thereafter, Plaintiffs filed an
anmended conplaint, which Time and Sinms answered in March 1992.
FromApril 1992 to August 1993, the record shows t here were vari ous
motions filedrelatingto substitution of counsel and wi t hdrawal of
counsel, as well as the trial court’s orders addressing those
noti ons.

I n June 2000, Sheen filed Requests to Admt, to which Tinme
responded. The index to the record on appeal, however, does not
show any activity during the seven year peri od bet ween August 1993
and Cct ober 2000.

On Oct ober 20, 2000, the trial court entered a sua sponte
Noti ce of Dism ssal for Lack of Prosecution onthe grounds that it
appeared on the face of the record that there had been no activity
by filing of pleadings, order of the court, or otherwise in the
cause for a period of one year. The notice of dism ssal ordered
t hat good cause be shown inwiting, at | east five days before the
hearing, as to why the action should remai n pendi ng; and set the
matter for hearing on Novenber 27, 2000, to determ ne whet her the
case should be dism ssed. The trial court’s notice also advised
that in the absence of any showi ng of good cause why no acti on had

been taken, the matter would be dism ssed by separate order,



wi t hout further notice.?

Sheen’ s counsel did not fileawittenresponsetothe notice
of dism ssal, nor did he nmake an appearance at the Novenmber 27,
2000 hearing. After reviewi ng the record, including the requests
for adm ssion and answer, the trial court found that the requests
had been undertaken in bad faith and wi t hout any desi gnto nove t he
case forward toward a conclusion on the nerits. Furthernore, the
court found that the filings during the year preceding the filing
of the notice of dism ssal were nerely passive efforts to keep the
1991 action on the docket. The trial court entered an order
di sm ssing the action, wi thout prejudice, for | ack of prosecuti on.
Sheen di d not nove for rehearing. He nowappealsthetrial court’s
ruling.

We begin our analysis with rule 1.420(e), Florida Rul es of
Civil Procedure, which provides as follows:

Failure to Prosecute. All actionsinwhichit appears on

the face of the record that no activity by filing of

pl eadi ngs, order of court, or ot herw se has occurred for

a period of 1 year shall be dism ssed by the court onits

own notion or on the notion of any interested person,

whet her a party to the action or not, after reasonable

notice to the parties, unless a stipulation stayingthe
actionis approved by the court or a stay order has been

1 On appeal , Sheen’ s attorney clains that whenthetrial court
issued its notice of dismssal, his office called the judge's
chanbers to advi se that requests for adm ssion and responses had
been fil ed nonths earlier. The person fromthe judge’ s officew th
whom counsel spoke indicated that he or she was unaware of the
requests. Moreover, that person advised that he or she was not
certain such requests counted, and asked that they be forwarded.
This all eged conversation, however, is not substantiated by the
record on appeal .
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filed or a party shows good cause in witing at | east 5
days before the hearing on the notion why the action
shoul d remai n pendi ng. Mere i naction for a period of | ess
than 1 year shall not be sufficient cause for dism ssal
for failure to prosecute.

The case law interpreting rule 1.420(e) makes it clear that not
every docunent filed in a case qualifies as record activity. See

Toney v. Freeman, 600 So. 2d 1099, 1100 (Fla. 1992); Oero v.

Gastroent erol ogy Group of South Florida, P.A., 710 So. 2d 148, 149

(Fla. 3d DCA 1998); Heinz v. Watson, 615 So. 2d 750 (Fla. 5th DCA

1993); Caldwell v. Mantei, 544 So. 2d 252 (Fla. 2d DCA 1989);

Boei ng Co. v. Merchant, 397 So. 2d 399, 402 (Fla. 5th DCA 1981).

This i s because for purposes of rule 1.420(e), “[r]ecord activity
must be nore than a nere passive effort to keep the case on the
docket; the activity must constitute an affirmative act cal cul at ed
to hastenthe suit to judgnment.” Toney, 600 So. 2d at 1100. Under
this definition of record activity, docunents filed of record
concerni ng di scovery may, but do not al ways, constitute sufficient

record activity.?See Anthony v. Schmtt, 557 So. 2d 656, 659 (Fl a.

2d DCA 1990), approved by, Del Duca v. Anthony, 587 So. 2d 1306,

1309 (Fla. 1991).

2Sheen relies onthis Court’s decisioninMlkav. Law ence,
690 So. 2d 649 (Fla. 3d DCA 1997) to suggest that requests for
adm ssion al ways constitute record activity for purposes of rule
1.420(e). Malka, however, does not stand for that proposition.
The holding in Mal ka was based specifically on the filing and
service of requests for adm ssionsas to genuineissuesinthecase
t hat had been di sputed inthe pleadings, whichinthis Court’s view
precluded dism ssal for |ack of prosecution. [d. at 649.
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I nDel Duca v. Anthony, the Florida Suprene Court approved t he

Second District Court of Appeal’s decision inAnthony v. Schmtt,

which sets forth a two-step test for trial courts to apply when
considering a dism ssal for failure to prosecute, where there has
been sone di scovery activity during the year preceding the filing
of anotionto dism ss under rule 1.420(e). Anthony, 557 So. 2d at

658- 59, approved by, Del Duca, 587 So. 2d at 1308-09. “First, the

defendant isrequiredto showthere has been norecord activity for
t he year precedi ng the moti on. Second, if there has been no record
activity, theplaintiff has an opportunity to establish good cause
why t he acti on shoul d not be dism ssed.” 1d. The issue inDel Duca
involved only the first step, specifically, whether the di scovery
activity that had beenfiledinthe record was not “a mere passive
effort to keep the suit on the docket.”3® 587 So. 2d at 1309

(quoting Eastern Elevator, Inc. v. Page, 263 So. 2d 218, 220 (Fl a.

1972)). The test that enmerged fromAnt hony allows atrial court to
dismss anactionif theonly activity withinthe year is di scovery
taken in bad faith and “wi thout any design ‘to nobve the case
forward toward a conclusion on the nerits.’” Del Duca, 587 So. 2d

at 1309 (quoting Barnett Bank of East Pol k County v. Flem ng, 508

So. 2d 718, 720 (Fla. 1987).

Thus, the first step of thetest requiresthat thetrial court

3 The activity under scrutiny in Del Duca consisted of two
filings of record by plaintiff: a request to produce and a notice
of service of interrogatories to the defendants.
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det ermi ne whet her t here has beenrecord activity, as that termhas
beeninterpreted by the Florida courts. Areviewof the record nay
in fact reveal no filings of record, in which case no further

inquiry i s necessary at that stage. See Metropolitan Dade County v.

Hall, 784 So. 2d 1087, 1090 n. 4 (Fla. 2001). However, where there
has been sonme activity, as in this case, the trial court is |left
with the task of determ ning whether the activity in question
constitutes sufficient record activity to preclude di sm ssal under
rule 1.420(e). Del Duca, 587 So. 2d at 1309. If it is shown that
no action toward prosecution has been taken within a year, the
plaintiff then has the opportunity under the second step to present
the trial court with good causeinwitingto avoid dismssal. In
t he absence of good cause, the trial court is bound to dism ss the

case. See Nesbitt v. Community Heal th of South Dade, I nc., 566 So.

2d 1, 2 (Fla. 3d DCA 1989); Martinez v. Fuenmayor, 533 So. 2d 935

(Fla. 3d DCA 1988).

Sheen relies on Metropolitan Dade County v. Hall, for the

proposition that the trial court |acked jurisdiction to nove to
di sm ss the action because there had been record activity in the
case during the year preceding the filing of the notice of
dismssal, i.e., the requests to admt. Sheen s reliance onHall
is msplaced.

In Metropolitan Dade County v. Hall, the Supreme Court of

Florida reviewed Hal |l v. Metropolitan Dade County, 760 So. 2d 1051

(Fla. 3d DCA 2000), which this Court had certified to be in
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conflict with Levine v. Kaplan, 687 So. 2d 863 (Fl a. 5th DCA 1997)

and Smth v. DelLoach, 556 So. 2d 786 (Fla. 2d DCA 1990). |In Hall,

t he def endant had deposed the plaintiff during the year preceding
thefiling of the notionto dismss. The plaintiff had al so served
an of fer of judgnent on the defendant. Neither of these had been
filedof record. Thetrial court grantedthe defendant’s notionto
di sm ss for | ack of prosecution; this Court reversed and certified
conflict. The suprenme court approved this Court’s decision and

di sapproved of Smth and Levine. 784 So. 2d at 1091.

In Hall, the Suprene Court of Florida did not have to anal yze
the first step of the Del Duca test because there was no record
activity on the face of the record since neither the offer of
judgnment nor the depositions taken had been filed of record.
| nst ead, the opinion focused on the second step, the good cause
show ng. To that end, the court noted that in the absence of
record activity, the non-noving party must show good cause to
preclude dismissal; it identified the factors fromDel Duca as a
means of eval uati ng whet her good cause exi sts. The court went as
far as provi di ng an exanpl e of what constitutes sufficient record
activity and as such, good cause. Specifically, the court stated:

Rul e 1.420(e) plainly states that actions ‘shall’ be

dismssed if it appears on the face of the record that

there was no activity within the past year. Thi s

requires only a review of the record. There is either

activity on the face of the record or there is not. |If

a party shows that there is no activity on the face of

the record, then the burden noves to t he non-novi ng party

to denonstratewithinthe five-day time requirenent that

one of the three bases that would preclude dism ssal

-7-



exi sts. The factors frombDel Duca, whether any activity

was done i n good faith and whether the activity was with

any design to nove the case forward, are conponents in

eval uati ng whet her good cause exi sts. W al so note that

when there is record activity occurring during the

precedi ng year, such as a notice for trial which has not

been acted on by the trial court, good cause al ways

exi st s.

784 So. 2d at 1090 (footnote and citation omtted).*

In the present case, it appears the trial court entered a
notice to dism ss the cause because it did not see activity onthe
face of the record for a year. The court set the matter for
hearing, during which it |earned there had been sonme discovery
activity. Since the latter may, but does not al ways, constitute
valid record activity, the trial court had the authority to
determ ne whether the requests for adm ssion were not nerely a
passi ve effort to keep the ni ne-year ol d action on the docket, but
actually hastened the suit to judgment. Unfortunately, Sheen
chose not to appear at the hearing set by the trial court, and
further chose not tofile a witten response to show good cause.
In short, he failed to carry his burden. The trial court was

therefore left to decide if the request for adm ssions was

sufficient record activity for purposes of surviving a di sm ssal

“*We construe the | ast sentence in this quote fromHall as a
comment i ntended solely toillustrate what qualifies as good cause.
We do not find that the court set out to redefine what constitutes
record activity, an analysis that is confinedto the first step of
the test. Qur interpretation is based on the fact that the court
has not receded from Del Duca, which teaches that discovery
activity filed of record does not always qualify as sufficient
record activity for purposes of rule 1.420(e).
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under rule 1.420(e). When the trial court determ ned that it was
not, the court was bound to di sm ss the suit inthe absence of good

cause show ng otherw se.> See Nesbitt, 566 So. 2d at 2.

We cannot conclude that the trial court abused its discretion
indismssingthe suit, given Sheen’s decisiontoignorethetrial
court’s order, despite having received notice that di sm ssal was
i mm nent and havi ng been given an opportunity to show good cause

why the case should remain pending. Accordingly, we affirm

S According to the record on appeal, the docunment is just one
page | ong and consi sts of five nunbered, one-sentence paragraphs.
Wt hout the styling of the case, counsel’s cl osi ng and si gnat ure,
and the certificate of service provision, the five paragraphs
consune | ess than half of one page.
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Brian J. Sheen v. The Tinme Inc. et al
Case No. 3D00-3510
RAM REZ, J. (specially concurring).
| concur in affirmng the dism ssal in this case because it
was filed in July 1991. It is hard to believe that plaintiff is
prosecuting such a case. If it were a child born at the sane tine,
that child woul d now probably be in the sixth grade. I n any ot her
situation, | would be very troubled by a trial court deciding
whet her the requests for adm ssions were presented in bad faith. By
t he | anguage of Rule 1.420(e), Florida Rules of Civil Procedure,
courts are only authorized to di sm ss cases where t here has been no

record activity. InDel Ducav. Anthony, the Florida Suprenme Court

held that thetrial judge could “di sm ss the cause if the di scovery
isin bad faith and is al so without any design to nove the case
forward toward a conclusion on the nerits.” 587 So. 2d 1306, 1309
(Fla. 1991) (citations omtted). Recent efforts in the Civi
Procedure Rules Committee to amend the rule to reflect this
interpretation have failed.?®

One of the original purposes of this rule was to increase the

overall efficiency of our systemof justice in the civil arena.

¢ The anmendnent proposed at the January 11, 2002, M dyear
Meeting of the Civil Procedure Rul es Committee of the Fl ori da Bar
woul d have added t he foll owi ng | anguage to the first sentence: “All
actions in which it appears on the face of the record that no
activity that is designedto nove a case forwardto a concl usi on on
the nerits by filing of pleadings, order of court, or otherw se.
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However, a brief review of the caselawreveals that the rule has
done anything but. Instead it seens to have fostered a great deal
of appellatelitigation. Predictability suffers with any rul et hat
has such a nebul ous standard--designed to nove the case forward
toward a concl usion on the nerits. Thus, | amnow of a viewthat,
as expressed by Chi ef Judge Schwartz’ s concurrence and Judge Cope’ s

di ssent in National Enterprises, Inc. v. Foodtech Hi al eah, |nc.,

777 So. 2d 1191 (Fla. 3d DCA 2001), no case shoul d be di sm ssed for
| ack of prosecution when the plaintiffs can show, by filing any
document whatever during the critical period, that they w sh

actively to pursue the case.
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