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 The appellant appeals from the trial court’s order striking his motion for 

post-conviction relief under Florida Rule of Criminal Procedure 3.850 as facially 

insufficient.  The order, taken verbatim from the State’s response, strikes the 

appellant’s motion without prejudice for failure to meet the requirements of Florida 

Rule of Criminal Procedure 3.851(e)(2)(C).  The appellant in this case pled guilty 

to second-degree murder with a firearm, and was sentenced to forty years 

imprisonment.  Rule 3.851, as appropriately titled, “appl[ies] to all motions and 

petitions for any type of post-conviction or collateral relief brought by a prisoner in 

state custody who has been sentenced to death and whose conviction and death 

sentence have been affirmed on direct appeal.”  (emphasis added).  As the 

appellant rightfully argues, he was not sentenced to death, and thus, his post-

conviction motion filed under Rule 3.850 was proper.  The trial court’s order is 

reversed and this case is remanded for the trial court to determine the merits of the 

appellant’s motion under Rule 3.850. 

 


