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 SUAREZ, J.  

 Walter E. Curry appeals from the trial court’s order denying his petition for 

writ of habeas corpus.  We affirm. 



 Curry was convicted and sentenced in August 2008.  He filed a timely 

appeal from his judgment and sentence.  In December 2008, while his direct appeal 

was still pending, Curry filed a petition in the trial court for writ of habeas corpus, 

in which he made arguments going to the merits of the underlying conviction. The 

trial court correctly noted that Curry’s motion was premature and that the trial 

court was without jurisdiction to rule on the issues while the appeal was pending.  

The trial court nevertheless denied the motion without making clear that the denial 

was without prejudice, and notified the defendant of his right to appeal the order.  

Curry appealed.   

 While it is clear that the trial court had no jurisdiction to render a ruling on 

the post-conviction petition while the judgment and sentence were pending on 

appeal in this Court, it is also clear that the trial court intended that the ruling be 

without prejudice to Curry to timely pursue his post-conviction remedies at the 

conclusion of his direct appeal.  See Marshall v. State, 481 So. 2d 973 (Fla. 2d 

DCA 1986).  We therefore affirm the order denying relief, as modified.    

 Affirmed.   
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