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SCHWARTZ, Senior Judge.
In an excellent opinion by Judge Venzer, the appellate division determined

that the County’s refusal to relax the single-family residential zoning on the



respondent’s property notwithstanding that it was effectively surrounded® by a
busy thoroughfare, commercial property, and a group home,” resulted in the
continuance of an impermissible instance of “reverse spot zoning.” See Tollius v.
City of Miami, 96 So. 2d 122 (Fla. 1957); City of Miami Beach v. Robbins, 702
So. 2d 1329 (Fla. 3d DCA 1997); Debes v. City of Key West, 690 So. 2d 700 (Fla.
3d DCA 1997); City of Coral Gables v. Wepman, 418 So. 2d 339 (Fla. 3d DCA
1982), review denied, 424 So. 2d 760 (Fla. 1982); Olive v. City of Jacksonville,
328 So. 2d 854 (Fla. 1st DCA 1976); City of S. Miami v. Hillbauer, 312 So. 2d
241 (Fla. 3d DCA 1975); Manilow v. City of Miami Beach, 213 So. 2d 589 (Fla.
3d DCA 1968); Kugel v. City of Miami Beach, 206 So. 2d 282 (Fla. 3d DCA
1968).

There is no departure from the essential requirements of the law in this

decision, much less, as is required to grant relief on second-tier certiorari review,

' Except to the rear.

2 That a group home, with its accompanying elevated human and vehicular traffic,
Is permitted by the Code in a single-family residential zone does not make it a
single-family residence, see generally 2 Kenneth H. Young, Anderson’s Am. Law
of Zoning 8§ 9.31 et seq. (4th ed. 1996), so as to avoid contributing to the legal
isolation of Valdes’s property. See Tollius v. City of Miami, 96 So. 2d 122 (Fla.
1957). Legal consequences are “determined not by what [something] is called, but
by what it does” and is. Boyd v. Boyd, 478 So. 2d 356, 357 (Fla. 3d DCA 1985),
review denied, 488 So. 2d 67 (Fla. 1986). See also Walls v. Endel, 20 Fla. 86
(1883). Otherwise stated, “you can put nail polish on an elephant, but . .. .”
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one which resulted in a miscarriage of justice.® See City of Deerfield Beach v.
Vaillant, 419 So. 2d 624 (Fla. 1982); Kirpalani v. State Dep’t of Highway Safety &
Motor Vehicles,  So. 2d __ (Fla. 4th DCA Case no. 4D08-3164, opinion
filed, Dec. 24, 2008) (on motion for rehearing granted). We think that the direct
contrary is true.

Certiorari denied.

CORTINAS, J., concurs.

% In deciding whether a particular zoning scheme results, as here, in an instance of
spot or reverse spot zoning, the familiar “fairly-debatable-competent-substantial-
evidence” standards of review do not strictly apply. Instead, the issue is more
appropriately considered as a matter of law, applying undisputed facts concerning
the characteristics of the location in question and its surroundings to established
legal principles. See City Comm’n of the City of Miami v. Woodlawn Park
Cemetery Co., 553 So. 2d 1227, 1230-33 (Fla. 3d DCA 1989), and cases collected.
In any event, as was said in Debes, 690 So. 2d at 701 n.4:

[T]he application of any possible formulation of the
showing necessary either to support or to overturn a local
government's decision of the present kind, including the
“fairly debatable” standard deemed appropriate in Martin
County v. Yusem, 690 So.2d 1288 (Fla. Case No. 87,078,
opinion filed, March 27, 1997)[22 FLW S156]; e.g.,
Allapattah Community Ass'n v. City of Miami, 379 So.
2d 387 (Fla. 3d DCA 1980), cert. denied, 386 So. 2d 635
(Fla. 1980), would vyield the same result. See
Metropolitan Dade County v. Fuller, 515 So. 2d 1312,
1314 n. 4 (Fla. 3d DCA 1987).
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Miami-Dade County v. Valdes
Case No. 3D08-1064

ROTHENBERG, J. (dissenting).

Miami-Dade County seeks second-tier certiorari review of an opinion issued
by the circuit court, sitting in its appellate capacity, quashing a decision of the
Miami-Dade County Board of County Commissioners (“the Board”). The decision
the circuit court quashed was the Board’s affirmance of the denial of Rene Miguel
Valdes’ (“Valdes”)* application for a district boundary change from RU-1 (single
family use) to RU-5A (semi-professional office district), or in the alternative, a use
variance to permit RU-5A uses within his property’s RU-1 zoning district.
Because the circuit court panel failed to observe the essential requirements of the
law during its review, the petition should be granted, and the circuit court’s
opinion should be quashed.

The subject property is a single family residence that faces S.W. 82nd
Avenue and is one lot south of Coral Way. Because of the increase in traffic and
noise along Coral Way, most of the residences that front Coral Way have been
converted to non-residential uses and offices. After public hearings, the lots facing
Coral Way were granted use variances converting the residential uses, RU-1, to

non-residential office uses, zoned either RU-2 or RU-5A. Although Valdes’

* Although the circuit court refers to the respondent as Rene Miguel Valdez, the
application reflects that the correct spelling of the respondent’s name is Rene
Miguel Valdes.
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residential property does not face Coral Way, and the properties to the north, east,
and west of Valdes are all zoned RU-1, single family residences, he sought
approval of a zoning change or a use variance to permit him to use his property as
an office. Valdes’ application was rejected. The Board affirmed the denial of
Valdes’ application. The circuit court, sitting in its appellate capacity, reviewed
the Board’s decision on certiorari review, and quashed the Board’s decision after
concluding that the denial of Valdes’ request “appears to us as arbitrary and not
fairly debatable” and “[a]s such, the Board’s actions amount to reverse spot zoning
which is impermissible.”

THIS COURT’S STANDARD OF REVIEW

Because the circuit court’s opinion is before this Court on second-tier
certiorari review, our review is limited to determining whether the circuit court
appellate panel afforded the parties procedural due process and followed the

essential requirements of the law. Dusseau v. Metro. Dade County Bd. of County

Commr’s, 794 So. 2d 1270, 1274 (Fla. 2001).° The parties do not dispute, and |
agree with the majority that the circuit court appellate panel afforded the parties
procedural due process. The following analysis, therefore, only addresses the
second prong and will demonstrate that the circuit court failed to follow the

essential requirements of the law and why its opinion must be quashed.

> In Dusseau, the Florida Supreme Court noted that the questions of whether the
circuit court applied the correct law, and whether the circuit court observed the
essential requirements of the law, are equivalent. Id.
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LEGAL ANALYSIS

The circuit court’s opinion must be quashed as the court departed from the
essential requirements of the law by: (1) failing to address whether there was
competent substantial evidence to support the Board’s decision, opting instead to
conduct its own independent review; and (2) ignoring clear and unambiguous
statutory authority when it concluded that the group home to the south of the
subject property was “commercial in nature.”

(1) Failure to address whether the Board’s decision was
supported by competent substantial evidence

Similar to this Court’s review, the circuit court’s certiorari review when it

sits in its appellate capacity is prescribed by law. In City of Deerfield Beach v.

Vaillant, 419 So. 2d 624, 626 (Fla. 1982), the Florida Supreme Court outlined the

correct law applicable to the circuit court’s certiorari review as follows:
Where a party is entitled as a matter of right to seek review in the
circuit court from administrative action, the circuit court must
determine whether procedural due process is accorded, whether the
essential requirements of the law have been observed, and whether the
administrative findings and judgment are supported by competent
substantial evidence.

Thus, after disposing of the due process issue, the circuit court panel’s review was

limited to determining whether the Board followed the law and whether its

decision was supported by competent substantial evidence. The circuit court,

however, reweighed the evidence and reconsidered the merits of Valdes’



application, which it was not permitted to do, thereby usurping the fact-finding
authority of the Board. Id. at 1275.

The circuit court panel stated that it was “not persuaded by the Board’s
argument,” and held that the Board’s denial of Valdes’ request for re-zoning
appeared arbitrary, and not fairly debatable,® resulting in impermissible reverse
spot zoning. These findings and the opinion issued by the circuit court reflect that
the circuit court: (A) failed to consider whether there was competent evidence that
supported the Board’s decision; and (B) reweighed the evidence, which it was not
permitted to do.

The circuit court’s findings that the Board’s decision was arbitrary and not
fairly debatable are conclusory, as the panel failed to address whether the record
facts supported the Board’s decision to deny Valdes’ application. Instead of
reviewing the record to determine whether the Board’s decision was supported by
competent substantial evidence, the circuit court proceeded to explain, at length,
the evidence contrary to the Board’s decision. The evidence contrary to the
Board’s decision was, however, outside the scope of the circuit court panel’s

review. Dusseau, 794 So. 2d at 1276. On first-tier certiorari review, the circuit

® The “fairly debatable” test sometimes provides for review of legislative
municipal zoning actions; however, it “effectively provides” the same standard as
the competent substantial evidence standard outlined above. Town of Indialantic
v. Nance, 400 So. 2d 37, 40 (Fla. 5th DCA 1981), approved, 419 So. 2d 1041 (Fla.
1982). “By whatever name it is called, the task of the court reviewing a zoning
variance decision is to insure that the authority’s decision is based on evidence a
reasonable mind would accept to support a conclusion.” 1d.
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court’s task was not to reweigh the evidence or to determine if a contrary

conclusion could be reached. See Town of Manalapan v. Gyongyosi, 828 So. 2d

1029, 1034 (Fla. 4th DCA 2002). In Dusseau, 794 So. 2d at 1275-76, the Florida
Supreme Court held as follows:

The sole issue before the court on first-tier certiorari review is
whether the agency’s decision is lawful. The court’s task vis-a-vis
the third prong of Vaillant is simple: The court must review the
record to assess the evidentiary support for the agency’s decision.
Evidence contrary to the agency’s decision is outside the scope of
the inquiry at this point, for the reviewing court above all cannot
reweigh the “pros and cons” of conflicting evidence. While
contrary evidence may be relevant to the wisdom of the decision,
it is irrelevant to the lawfulness of the decision. As long as the
record contains competent substantial evidence to support the
agency’s decision, the decision is presumed lawful and the court’s
job is ended.

(emphasis added). Accord Gyongyosi, 828 So. 2d at 1034; see also Fla. Power &

Light Co. v. City of Dania, 761 So. 2d 1089, 1093 (Fla. 2000) (holding that where

the circuit court “substituted its judgment for that of the City . . . the circuit court

departed from the essential requirements of the law”); City of Hialeah Gardens v.

Miami-Dade Charter Found., Inc., 857 So. 2d 202, 206 (Fla. 3d DCA 2003)

(holding that reweighing the evidence is synonymous with failing to observe the
essential requirements of the law).

The circuit court’s disagreement with the Board’s decision without deferring
to the Board’s fact-finding authority, was clearly error requiring quashal. As the

Florida Supreme Court stated in Dusseau:



The issue before the [circuit] court is not whether the agency’s
decision is the “best” decision or the “right” decision or even a “wise”
decision, for these are technical and policy-based determinations
properly within the purview of the agency. The circuit court has no
training or experience—and is inherently unsuited—to sit as a roving
“super agency” with plenary oversight in such matters.

794 So. 2d at 1276.

(2) The panel ignored binding statutory authority

Central to the circuit court panel’s decision was its finding that the denial of
Valdes’ request for a zoning change was an impermissible act of reverse spot
zoning. Such a finding required the circuit court panel to ignore or reweigh the
record evidence and findings of the Board and to ignore binding statutory
authority.

Reverse spot zoning occurs when a zoning ordinance prevents a

property owner from utilizing his or her property in a certain way,

when virtually all of the adjoining neighbors are not subject to

such a restriction, creating, in effect, a veritable zoning island or

zoning peninsula in a surrounding sea of contrary zoning

classification.

City of Miami Beach v. Robbins, 702 So. 2d 1329, 1330 (Fla. 3d DCA 1997)

(emphasis added).

The circuit court panel found that Valdes’ lot was alone in the “surrounding
sea of contrary zoning classification.” In making this finding, the circuit court
ignored the record evidence that supported the Board’s findings—that all of the
properties surrounding the Valdes property, other than those facing Coral Way, are

zoned RU-1 single family residences and based its conclusion, in part, upon its
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finding that the group home to the south of Valdes’ property was “commercial in
nature.” The circuit court reasoned that: “Typically, group homes have caretakers
assisting the occupants or providing services to assist the elderly with daily
activities. This Court is mindful of these activities and agrees with Mr. Valdez
[sic] that operating a group home for the elderly is commercial in nature.”
(emphasis added). Thus, the circuit court deemed that the lot was being used for a
commercial purpose.

In making this finding, the circuit court panel ignored clear statutory
authority. Section 419.001(2), Florida Statutes (2006), specifically defines the
type of group home in question as a single family home with a residential use.
“Homes of six or fewer residents which otherwise meet the definition of a
community residential home shall be deemed a single-family unit and a non-
commercial, residential use for the purpose of local laws and ordinances.”
(emphasis added). Where the legislature establishes the public policy of the state
in crystal-clear terms, the circuit court cannot ignore or re-write the law, nor form
its own conclusions.

The circuit court departed from the essential requirements of the law when,
without constitutional challenge or a finding holding the statute to be
unconstitutional, it failed to apply the statutory definition regulating the treatment

of the property on which the group home sits. Thus, the evaluation performed by
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the circuit court was based upon a false premise that the property to the south of
Valdes’ property was “commercial in nature.”

CONCLUSION

The circuit court’s job was simple—to determine whether the Board’s
decision was supported by the evidence. Rather than performing this review, the
circuit court panel failed to address whether there was competent substantial
evidence in the record to support the Board’s findings, reweighed the evidence,
ignored binding statutory authority which requires that the group home in question
be treated as a single family residence with a non-commercial residential use, and
reached its own conclusions. This was a clear departure from the law requiring
that the instant petition be granted and the opinion under review be quashed. For
the above stated reasons, | respectfully dissent from the contrary opinion reached

by my learned colleagues.
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