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COPE, J.



This is a State appeal of an order discharging the juvenile, T.G., under the
juvenile version of the speedy trial rule. See Fla. R. Juv. P. 8.090. After trial had
been set in the window period, see id. R. 8.090(m), the State provided late
discovery to the defense, immediately prior to the trial date. Finding material
prejudice to T.G., the court granted the defendant’s motion for a continuance to be
charged to the State, and subsequently discharged the defendant. We affirm on

authority of Vega v. State, 778 So. 2d 505 (Fla. 3d DCA 2001); Alvarez v. State,

729 So. 2d 472 (Fla. 3d DCA 1999); and State v. Del Gaudio, 445 So. 2d 605 (Fla.

3d DCA 1984). See generally Stridiron v. State, 672 So. 2d 871 (Fla. 3d DCA

1996); Colby v. McNeill, 595 So. 2d 115 (Fla. 3d DCA 1992); Granade v. Ader,

530 So. 2d 1050 (Fla. 3d DCA 1988).

We have carefully considered the position of the dissenting opinion but
cannot agree with the legal analysis therein. The dissenting opinion suggests that
any defense motion for continuance waives the benefit of the speedy trial rule,
regardless of how belated the discovery may be. Respectfully, that is not the state
of the law.

The Florida Supreme Court has spoken to the issue. The Court said that
“[as] a general rule, a defense request for continuance, absent state misconduct,
inexcusable delay in providing discovery, or other violation of defense

discovery rights, waives the 175 day ‘speedy trial’ time and the defendant’s right
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to discharge. . . .” State v. Naveira, 873 So. 2d 300, 307 (Fla. 2004) (quoting

Banks v. State, 691 So. 2d 490, 491 (Fla. 4th DCA 1997) (en banc)) (emphasis

added).

Thus the general rule (that a defense continuance waives the benefit of the
speedy trial period) has exceptions. In appropriate circumstances a defense
continuance does not waive the speedy trial rule where there has been an
inexcusable delay in providing discovery, or other violation of defense discovery
rights. Naveira, 873 So. 2d at 307.

Abundant case law addresses the general rule and the exceptions. The
State’s brief in this appeal discussed representative cases as follows:

Pursuant to State v. Del Gaudio, 445 So. 2d 605 (Fla. 3d DCA

1984):

Where material discovery is furnished at a time which
will not enable the defendant to make use of it in the
preparation of his defense before the expiration of the
speedy trial time limits, the court may properly continue
the case to a date beyond those limits, charge the
continuance to the State, and thereafter grant the

defendant’s motion for discharge based on the speedy
trial violation.

Id. at 611. Once it is found that the state was late in providing
discovery, “the key question . . . is whether or not the defendant was

significantly prejudiced by the State’s failure to produce the requested



evidence.” State v. Burnett, 870 So. 2d 858, 862 (Fla. 3d DCA 2004)
(quoting Del Gaudio, 445 So. 2d at 609). Previous decisions have
found that a discovery violation can be prejudicial and result in the
dismissal of charges, when the state fails to provide any discovery
until a time period close to the trial date. See Alvarez v. State, 729 So.
2d 472 (Fla. 3d DCA 1999) (holding that the state’s late filing of
initial discovery, ten days before trial, was inherently prejudicial to
the defendant, and that the defendant was entitled to a discharge);
State v. Vega, 778 So. 2d 505 (Fla. 3d DCA 2001) (holding that
dismissal of charges was appropriate where the state failed to provide
discovery until the day of trial, and the discovery provided was
incomplete). However, if the defendant’s actions contributed to the
case not being tried within the speedy trial time period, then the
defendant has failed to demonstrate prejudice.
Initial Brief of Appellant at 9-10.
In this case, the defense followed the Del Gaudio procedure by filing a
motion for a continuance to be charged to the State. After a hearing, the motion
was granted and the trial was continued to a date outside of the recapture period.

Thereafter the trial court granted the defense motion for discharge.



The trial court’s factual determinations are reviewable by us for abuse of
discretion, and no abuse of that discretion has been shown here. The trial court
found, in substance, that the discovery was inexcusably late, substantial, and
prejudicial to the defense. Exclusion of evidence was not an effective remedy
where the late-disclosed discovery pointed toward evidence and witnesses which
tended to exculpate the respondent, but which counsel could not reasonably
develop on the eve of trial-which was during the window period. The trial court’s
findings and rulings conformed to the requirements of the case law.

The procedure followed by the trial court has been approved by this court in
such cases as Vega, 778 So. 2d at 506-07, Alvarez, 729 So. 2d at 472-73, State v.

Guzman, 667 So. 2d 989 (Fla. 3d DCA 1996), and State v. Koch, 605 So. 2d 519

(Fla. 3d DCA 1992).

The dissenting opinion cites the 1997 opinion in State v. Guzman, 697 So.

2d 1263 (Fla. 3d DCA 1997), as saying: “[W]e hold that the rule that a successful
defense motion for continuance waives the right to discharge under the speedy trial
rule applies notwithstanding that the motion follows alleged discovery violations
by the state.” Id. at 1264 (citations omitted). But that is merely a statement that
the panel was applying the general rule (defense continuance waives benefit of
speedy trial rule), not the exception (no waiver where there has been inexcusable

delay in providing discovery, or other violation of defense discovery rights). See



Naveira, 873 So. 2d at 307. The Guzman opinion went on to explain why, under
the circumstances of the case, the defendant was not entitled to relief. 697 So. 2d
at 1264-65.

If there was any doubt about how to interpret Guzman, the doubt is quickly
dispelled by reading the cases collected therein. The second case cited in the

Guzman opinion is Banks v. State, 691 So. 2d 490, 491 (Fla. 4th DCA 1997) (en

banc)—which recites both the general rule and exception—and is the decision quoted
by the Florida Supreme Court in Naveira, 873 So. 2d at 307. Guzman, 697 So. 2d
at 1264. The Guzman opinion goes on to collect other decisions of this court

which state both the general rule and the exception: State v. Guzman, 667 So. 2d

at 990-91; Stridiron v. State, 672 So. 2d at 872; Colby v. McNeill, 595 So. 2d at

117; and Granade v. Ader, 530 So. 2d at 1051. Guzman, 697 So. 2d at 1264. After

the Guzman decision, this court reiterated the general rule and exception in Vega v.

State, 778 So. 2d at 506-07.

The dissenting opinion relies on State v. Gilliam, 884 So. 2d 128 (Fla. 2d

DCA 2004), but that case is inapplicable. In Gilliam, defense counsel told the
court that he had filed a notice of expiration of the speedy trial period in order to
protect his client’s speedy trial rights, but he was unsure of his client’s
whereabouts and was not requesting a trial. While the State had not provided

certain discovery which had been requested, it is clear that the defense was not



prejudiced in light of the fact that the attorney had not located his client. Under
those circumstances, a discharge under the speedy trial rule was denied. The
Gilliam case is not applicable here.

In conclusion, the Florida Supreme Court and this court have stated that in
speedy trial matters, there is a general rule (defense continuance waives benefit of
speedy trial rule) and, so far as pertinent here, an exception (no waiver where there
has been inexcusable delay in providing discovery, or other violation of defense
discovery rights). The exception is applicable here.

Affirmed.

SUAREZ, J., concurs.



The State of Florida v. T.G., a juvenile
No.: 3D07-2633

CORTINAS, J. (dissenting).
I respectfully dissent and would reverse because: (1) T.G.’s right to a speedy

trial was not violated under State v. Naveira, 873 So. 2d 300 (Fla. 2004) and State

v. Gilliam, 884 So. 2d 128 (Fla. 2d DCA 2004); and (2) the lower court abused its
discretion by resorting to the extreme sanction of dismissal without considering
lesser alternative remedies for the State’s alleged discovery violation.

In Naveira, the Florida Supreme Court held that a defendant’s right to a
speedy trial was not violated where: (1) the defendant invoked the speedy trial
rule; (2) trial was scheduled within the rule’s recapture provisions; and (3) the trial
was not held within the recapture provision solely because of the defendant’s own
motion for continuance. Naveira, 873 So. 2d at 310. "

While Naveira addressed a situation where the State filed a charging

document on the last day of the speedy trial period, the case at hand is factually

' Naveira and Gilliam represent two of the many efforts to curb the use of
dismissal of charges as a prosecutorial sanction. See also, State v. Matos, 589 So.
2d 1022, 1023 (Fla. 3d DCA 1991) (holding that dismissal of charges was an
inappropriate sanction for the State’s inadvertent mistake, which prevented the
defense from questioning a material witness); State v. Pautier, 548 So. 2d 709, 712
(Fla. 3d DCA 1989) (holding that dismissal of charges was an inappropriate
sanction for the State’s failure to produce an informant where viable alternatives to
dismissal existed and where the State was negligent but not willfully
noncompliant); State v. Vixamar, 687 So. 2d 300, 303 (Fla. 4th DCA 1997)
(holding that dismissal of charges was an inappropriate sanction for the State’s
failure to adhere to a negotiated disposition).
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analogous to Gilliam. In Gilliam, the defendant had filed a notice of expiration of
speedy trial time, which triggered a hearing. Gilliam, 884 So. 2d at 129. At this
hearing, defense counsel informed the court that, because the requested discovery
had not yet been provided by the State, the defense was not prepared for trial. 1d.
The Second District held that:

The rationale of Naveira applies in Mr. Gilliam's
analogous factual situation. At the hearing on his notice
of expiration of speedy trial, Mr. Gilliam, through
counsel, advised the court that for several reasons,
including being unprepared for trial, he was neither
requesting nor demanding his right to a trial pursuant to
rule 3.191, despite his filing of the notice of expiration.
But, according to Naveira, he was demanding his right to
an immediate trial by filing the notice of expiration. Like
the defendant in Naveira, Mr. Gilliam was being afforded
his procedural right to an immediate trial within fifteen
days, but he declined to exercise that right. Therefore, he
cannot successfully assert that his right to a speedy trial
under the rule was violated.

Id. at 130.

As in Naveira and Gilliam, T.G. invoked the speedy trial rule by filing a
notice of expiration of the speedy trial time limitation. In doing so, he asserted his
right to an immediate trial. See Gilliam, 884 So. 2d at 130 (“[W]hen defense
counsel files a notice under the rule that the . . . speedy trial requirement has
expired, it is a signal that the defendant is prepared and desires the setting of a trial
....0). By filing the expiration notice, T.G. was made aware that a hearing would

be held within five days and that he would be brought to trial within ten days. See



Fla. R. Crim. P. 3.191(p)(3). The lower court then set a date for trial within the
recapture provision of rule 3.191(p)(3). Subsequently, T.G. filed for a continuance
on the day trial was set to begin, announcing that he was not prepared for trial.
T.G.’s “right to speedy trial under rule 3.191, Florida Rules of Criminal Procedure,
was not violated . . . where trial was scheduled within the rule’s deadlines and the
defendant sought a continuance because he was not prepared for trial.” Naveira,
873 So. 2d at 302.

The record in this case reveals that T.G.’s actual objective in requesting a
state-charged continuance was not a speedy trial but, rather, a “speedy dismissal.”

See State v. Guzman, 697 So. 2d 1263, 1264 (Fla. 3d DCA 1997); see also

Naveira, 873 So. 2d at 302 (noting that a state-charged continuance has the same
effect as a discharge). During the hearing on the defendant’s motion for a
continuance, defense counsel stated: "And what I'm asking for, Your Honor, is I'm
asking for an excused State charged continuance that this case be set sometime in
December to give me an opportunity to prepare this case properly for trial.”
(emphasis added). In her closing argument at the hearing on T.G.’s motion for a
state-charged continuance, defense counsel stated, “So what I’'m asking the Court
to do is to set this case for trial beyond the speedy trial time period. I’'m asking for
a December trial date, which would give me an opportunity to do all of the things

that I need to do, all of the motions.” Then, after the trial court granted T.G.’s
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motion for a continuance, defense counsel filed a motion for discharge ten days
later.
A defense motion for an “excused” state-charged continuance cannot be

used to circuitously procure the extreme prosecutorial sanction of discharge. See

State v. Del Gaudio, 445 So. 2d 605, 608 (Fla. 3d DCA 1984) (finding that the
imposition of sanctions, such as charging a continuance to the State in response to
the State’s alleged discovery violations, “was ‘never intended to furnish a

defendant with a procedural device to escape justice.””) (quoting Richardson v.

State, 246 So. 2d 771, 774 (Fla. 1971)); see also Guzman, 697 So. 2d at 1264

(“[A]ny prejudice to the defendant’s preparation could have been cured by a short
continuance to a date still within the speedy trial time. That option . . . in its
single-minded quest for a speedy dismissal, rather than the speedy trial it
disingenuously stated it wanted, was, quite unsurprisingly, rejected by the
defense.”). Here, the defense asked for an “excused” state-charged continuance,
which can only be interpreted as a waiver of the speedy trial requirement. Also,
the fact that the defense sought an “excused” continuance also explains why the
trial judge allowed the continuance and set the case for trial four months after the
speedy trial time limits without addressing potential remedies for the late discovery

within the speedy trial period.
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By granting a discharge to a defendant who was not prepared for trial, the
trial court contradicted both the policy against the use of dismissal of charges as a
prosecutorial sanction and the plain language of rule 3.191 which states that:
(J) Delay and Continuances; Effect on Motion. .
.. [A] pending motion for discharge shall be granted by

the court unless it is shown that . . .

(3) the accused was unavailable for trial under
subdivision (k) . . ..

(k) Availability for Trial. A person is
unavailable for trial if . . . the person or counsel is not
ready for trial on the date trial is scheduled. A person
who has not been available for trial during the term
provided for in this rule is not entitled to be
discharged.
Fla. R. Crim. P. 3.191(j)-(k) (emphasis added).
Thus, under this rule, a party who successfully moves for a continuance of
the trial date is hardly “available.” Moreover, the rule expressly forbids a
discharge where the defendant is not available for trial during the speedy trial time
period. Here, as in Naveira and Gilliam, “the defendant was not ready for trial
within the time period he triggered by filing his notice of expiration of speedy trial

....” Gilliam, 884 So. 2d at 130. By moving for a continuance, T.G. declined to

exercise his right to an immediate trial within the recapture period. “Therefore, he
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cannot successfully assert that his right to a speedy trial under the rule was
violated.” Id.

Nevertheless, almost by judicial fiat, the majority decree that this case falls
within the very rare and extraordinary situation where the State’s delayed
discovery cannot be cured by a remedy other than the extreme sanction of
dismissal. The majority, like the trial judge, ignore whether any lesser sanction,
short of dismissal, was available. The record in this case clearly shows that the
trial court did not even consider or evaluate any lesser sanctions. Instead, the trial

court erred by resorting to the extreme sanction of discharge without considering

lesser alternative remedies. State v. Carpenter, 899 So. 2d 1176, 1182 (Fla. 3d
DCA 2005) (“Dismissal of an information is . . . an extreme sanction that should

be used with caution, and only when a lesser sanction would not achieve the

desired result.”) (citing State v. Thomas, 622 So. 2d 174, 175 (Fla. 5th DCA

1993)). Lesser sanctions available to the trial court here may have included the
exclusion of undisclosed evidence and/or testimony, see Fla. R. Crim. P. 3.220(n),
as well as instituting contempt proceedings against the offending attorney. Id.
Alternatively, the trial court could simply have denied the continuance and

proceeded with trial as scheduled. See Naveira, 873 So. 2d at 309. (“A defendant

who is compelled to go to trial unprepared may raise his due process rights in the

trial court and on appeal . . . .”). Lesser available sanctions, short of dismissal,
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were not addressed by the trial judge and are, of course, glaringly absent from the
majority opinion.
Having failed to consider any lesser available remedy for the late discovery,

the majority loses sight of the well-established policy against the use of dismissal

of charges as a prosecutorial sanction. See, e.g., State v. Rodriguez, 566 So. 2d
521, 522 (Fla. 3d DCA 1990) (“Dismissal of charges against a defendant is an

extreme sanction to be used only in extraordinary circumstances.”); State v. Lowe,

398 So. 2d 962, 963 (Fla. 4th DCA 1981) (“[Dlischarge of a defendant in a
criminal case is an action of such magnitude that resort to such a sanction should

only be had when no viable alternative exists.”); State v. Smith, 342 So. 2d 1094,

1095 (Fla. 2d DCA 1977) (“[D]ismissal of the charges against a defendant . . . is an
extreme sanction that should only be utilized with caution after a great deal of
deliberation.”). The rationale for limiting the use of this sanction “to only those
cases where no other sanction can remedy the prejudice to the defendant is to
insure that the public’s interest in having persons accused of crimes brought to trial
is not sacrificed in the name of punishing a prosecutor’s misconduct.” Carpenter,
899 So. 2d at 1182-83.

Because T.G.’s right to a speedy trial was not violated and because the lower
court failed to consider alternative sanctions less severe than dismissal, I would

reverse and remand for trial on the basis that the lower court erred by dismissing
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the charges against T.G. See also Guzman, 697 So. 2d at 1264 (“For at least the
sixteenth time, we hold that the rule that a successful defense motion for
continuance waives the right to discharge under the speedy trial rule applies not
withstanding that the motion follows alleged discovery violations by the state.”)

(citations omitted).
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